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OPINION
SF Sacramento, Inc., doing business as SF Supermarket, appeals from a
decision of the Department of Alcoholic Beverage Control' suspending its license for 15

days (with 10 days conditionally stayed for one year, provided no further cause for

'"The decision of the Department dated January 11, 2017, is set forth in the
appendix.




AB-9635
discipline arises during that time period) because its clerk sold an alcoholic beverage to
a minar decoy, in violation of Business and Professions Code section 25658,
subdivision (a). |

FACTS AND PROCEDURAL HISTORY

Appellant's off-sale general license was issued on December 20, 2004. There is
no record of any prior disciplinary action against the license.

On June 292, 2016, the Department filed an accusation charging that appellant's
clerk, Yuying Huang, sold an alcoholic beverage to 19-year-old Michael Reese on April
28, 2016. Although not noted in the accusation, Reese was working as a minor decoy
in a joint operation conducted by the Sacramento Police Department (SPD) and the
Department of Alcoholic Beverage Control at the time.

At the administrative héaring held on October 19, 2016, documentary evidence
was received, and testimony concerning the sale was presented by Reese (the decoy);
by Yuying Huang (the clerk); by the store manager, Fi Ah Ro; and by SPD Officer Yul
Alameda. l-

Testimony established that on Aprif 28, 2016, the decoy enteréd the licensed
premises and went to the coolers where he selected a 6-pack.of Coronitas beer. He
took the beer to the sales counter and set it down. The clerk scanned the beer and
asked to see fhe decoy’s identification. The decoy handed the clerk his California
driver's license. The license had a portrait orientation,. showed his correct date of
birth—showing him to be 19 years of age—and contained a blue stripe indicating “AGE
18 IN 2015,” as well as a red stripe indicating “AGE 21 IN 2018.” (Exh. D-3.) The clerk
looked at the license, then completed the sale without asking any age-related
questions. The decoy exited the premises. |

Ve




AB-9635

After conferring with Officer Alameda and a Depaﬁment agent, the decoy
re-entered the premises with them. They approached the register and waited nearby
until the clerk finished waiting on a customer—an elderly African-American woman.
One of the officers communicated to another employee and to the store manager that
they were conducting an investigation, and the clerk was told that the officers wished to
speak to her. When she finished with her customer, the clerk came out from behind her
register and came over to the officers. Officer Alameda identified himself and told the
clerk that she had sold élcohol toa i‘ninor, gesturing towards the decoy as he did so.
The decoy was asked to identify the person who sold him the beer. He gestured
towards the clerk and said “she Is the one who sold me the beer.” Thé group moved
away from the cash register area, and a photograph was taken of the decoy and cierk
together. (Exh. D-4.)

The clerk was Issued a citaticn and read her Miranda rights. For the first time,
she indicated to Officer Alameda that she did not speak English. All of the conversation
up to this point—as well as Instructions given to and followed by the clerk in the 5 to 8
minutes prior to this request—had been conducted in English without this concern being
raised. During the administrative hearing, the clerk testified through a certified
Cantonese interpreter as well as answering some questions all or in part in English.
The clerk has lived in the United States for nearly 10 years, and has workéd asa-
cashier at the. premises for more than 2 years.

Fo!lowin'g the hearing, on Octoberﬁ’l, 2016, the administrative law judge (ALJ)
submitted a proposed decision, sustaining the accusétion and suspending the license
for a period of 15 days—with 10 days stayed for one year, provided no further cause for
discipline arises during that time. Thereafter, on November 8, 2016, the Department's -
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Administrative Hearing Office sent a letter from its Chief ALJ to both appellant and
Department counsel, inviting. the submission of comments on the proposed decision
and stating that the proposed decision and any comments submitted would be
submitted to the Director of ABC in 14 days.

Appellant submitted comments to the Director, arguing that neither the
Administrative Procedure Act (APA) nor the ABC Act authorize the Department to
permit the parties in a disciplinary procedure to comment on a proposed decision, and
that by requesting submission of these comments, the Départment exceeded the
authority gra.nted to it by the APA. The Department did not submit comments.

On January 3, 2017, the Department adopted the proposed decision in its
entirety, and on January 11, 2017, the Department issued its Certificate of Decision.

Appellént then filed a timely appeal contending the Al.J disregarded credible
evidence and assumed facts not in evidence when he found that the face-to-face
identification of the clerk complied with rule 141(b)(5).?

DISCUSSION

Appellant contends the ALJ disregarded credible evidence and assumed facts
not in evidence when he found that the face-to-face identification of the clerk complied
with rule 141(b)(5). Appellant argues that the ALJ abused his discretion by disregarding
video evidence presented by appellant which it claims contradicts the testimony of |
Department witnesses. prp,Op.Br. at pp. 3-7.) Appellant also contends the clerk was
not made aware that she was being identifed as the seller by the decoy because of a

language barrier. (/d. at pp. 8-10.)

’References to Rule 141 and its subdivisions are to section 141 of title 4 of the
California Code of Regulations, and to the various subdivisions of that section.
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Rule 141(b)(5) provides:

Following any completed sale, but not later than the time a citation,
if any, is issued, the peace officer directing the decoy shall make a
reasonable attempt to enter the licensed premises and have the minor
decoy who purchased alcoholic beverages make a face to face
identification of the alleged seller of the alcoholic beverages.

This rule provides an affirmative dfafense. The burden is, therefore, on appellant to
show non-compliance. (Chevron Stations, Inc. (2015) AB-9445; 7-Eleven, Inc./Lo
~ (2006) AB-8384.) The rule requires “strict adherence.” (See Acapulco Restaurants,
Inc. (1998) 67 Cal.App.4th 575, 581 [79 Cal.Rptr.2d 126] [finding that no attempt,
reasonable or otherwise, was made to identify the clerk in that case].) The plain
language of the rule in no way forbids the officers to first make contact with the
suspected seller.

In Chun (1999) AB-7287, this Board made the following observation about the
purpose of face-to~face identifications:

The phrase "face to face” means that the two, the decoy and the
seller, in some reasonable proximity to each other, acknowledge each
other's presence, by the decoy’s identification, and the seller's presence
such that the seller is, or reasonably ought to be, knowledgeable that he
or she is being accused and pointed out as the seller.

(fd. atp.b.)

In 7-Eleven, Inc./M&N Enterprises, Inc. (2003) AB-7983, the Board clarified
application of the rule in cases where, as here, an officer initiates contact with the clerk
following the sale:

As long as the decoy makes a face-to-face identification of the seller, and
there is no proof that the police misled the decoy into making a
misidentification or that the identification was otherwise in error, we do not
believe that the officer's contact with the clerk before the identification
takes place causes the rule to be viclated.

(Id. at pp. 7-8; see also 7-Eleven, Inc./Morales (2014) AB-9312; 7-Eleven, Inc./Paintal
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Corp. (2013) AB-9310; 7-Eleven, inc./Dars Corp. (2007) AB-8590; West Coasts
Products LLC (2005) AB-8270; Chevron Stations, Inc. (2004) AB-8187.)

The court of appeals has found compliance with rule 141(b)(5) even where police
escorted a clerk outside the premises in order to complete the identification. (See Dept. |
of Alcoholic Bev. Control v. Alcoholic Bev. Controi Appeals Bd. (Keller) (2003) 109
Cal.App.4th 1687, 1697 [3 Cal.Rptr.3d 339] [finding that the rule leaves the location of
the identification to the discretion of the peace officer].)

More recently, the court found rule 41(b)(5) was not violated when:

the decoy made a face-to-face identification by pointing out the clerk to

the officer inside the store while approximately 10 feet from her, standing

next to her when the officer informed her she had sold alcohol to a minor,

and taking a photograph with her as the minor held the can of beer he

purchased from her. She had ample opportunity to observe the minor and

to object to any perceived misidentification. The rule requires

identification, not confrontation.

{Dept. of Afcohalic Bev. Conffof V. Afcdho!fc Bev. Conirol Appeals Bd. (CVS) (2017)18
Cal.App.bth 541, b47 [226 Cal.Rptr.3d 527, 531].) T he court explained that the exact
moment of the identification could not be severed from the entire identification
procedure, which included the decoy pointing out the clerk to the police, the decoy

| accompanying the police officer to the counter, the officer informing the clerk she had
sold beer to the minor at his side, and the clerk and decoy being photographed
tﬁgether. (Id. at p. 532.) The court said. “The clerk in these circumstances certainly
knew or reasonably ought to have known that she was being identified” because of the
totality of the circumstances. (/bid.)

The ALJ made the following findings on the face-to-face identification in this
case:

11. Alameda identified himself and he was displaying his badge as
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Huang walked up. He explained that Huang had sold beer to a minor. As
he did this, Alameda gestured towards Reese while Huang was looking at
him. At this point, Huang and Reese were directly facing each other and
were no more than three feet apart. Huang made a gesture as if checking
an identification she was holding during this interaction. (Exhibit L-2)

12. During the investigation and while Huang was present, Reese was
asked to identify the person who sold him the beer. Reese gestured at
Muang and said that “she is the one who sold me the beer." The latter
part of the investigation was moved to an area away from the register
where the sale was made. Before moving from the register area,
Alameda had Huang retrieve what appeared to be her purse.

13. Reese accompanied Huang and the officars to the area away from
the registers. While at this location, Reese posed for a picture standing i
directly next to Huang while holding up his license and the 6-pack he had
purchased from Huang. Alameda directed questions and instructions to f
Huang during the investigation in English and Huang either responded to
the questions or followed the instructions given. Huang was issued a

_ citation and read her Miranda rights. For the first time, she indicated to !
Alameda that she did not speak English and asked for a translator. Prior .
to this, Alameda had interacted with Huang for 5-8 minutes without this
concern being raised by Huang.

(Finding of Fact, [ 11-13.) Based on these findings, the ALJ reached the following
conclusions:

5. The Respondent argued that the decoy operation at the Licensed

" Premises failed to comply with rule 141™J and, therefore, the accusation
should be dismissed pursuant to rule 141(c). Specifically, the Respondent
argued that the circumstances of the face to face identification did not
comply with rule 141(b)(5). The Respondent relied on a short, soundless
video of the register area to assert that the Decoy did not make a ;
compliant face to face identification. The Respondent also asserted, i
though testimony by Huang and a co-worker, that a language barrier
prevented the clerk from understanding what was occurring.

M...1m

9. Here, Reese testified that he initially peinted cut Huang as they were
walking up to her register and that he later peinted out Huang as the seller
- in her presence. This alone would have been insufficient since Huang
was interacting with customers at this time. However, Reese continued to
interact with Huang during the Investigation including standing both in
front and next to her after she was put on notice of the investigation.
Alameda had Huang stand directly facing Reese (who was still holding the
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6-pack) when he explained why the officers were talking with her. ltis
unclear if Reese is saying anything as they are standing facing each other
since there was no audio to the video introduced by the Respondent.
Huang, atthis point, gestures as if reading an identification which strongly
inferred that she understood what was happening and the implications of
her interaction with Reese. There was an extensive interaction with the
decoy and officers that took place, off camera, subseguent to the video
captured at the register and prior to the issuance of the citation. This
interaction included having Huang photographed next to Reese while
Reese was holding up his identification and the 6-pack. Given this, there
was a sufficient evidence of compliance with the requirements of rule
141(b)(5). (Findings of Fact §12-12.)

10. There is no credible evidence supporting the assertion by the
Respondent that a language barrier was a factor regarding compliance
with the requirements of rule 141(b){5). Reese interacted with Huang in
English, as did the officers, until she was read Miranda warnings. Huang
is observed extensively interacting with an African-American appearing
customer prior to the purchase by Reese. It can be reasonably inferred
that these interactions did not occur in Cantonese. Huang appears to
understand English initially upon contacting the officers when she
gestures as if reading an identification moments into her interaction with
Alameda. Alameda testified credibly that Huang appeared to understand
questions and instructions. Huang is seen appearing to respond to an
English language instruction to retrieve her identification before leaving
the register. Huang repeatedly used English phrases even when
speaking through the Cantonese interpreter. She has lived in the United
Stated [sic.] for almost 10 years and has worked regularly as a cashier for
the last two years. (Findings of Fact 11 12-13.) Given the totality of this
evidence, Huang's assertion that she did not understand the officers and
was unable to comprehend what was going on is found not credible.
Given this, it is unnecessary to weigh the issue as to whether the officers
had a duty, pursuant to rule 141(b)(5), to ensure that the alleged seller
understoed the face to face identification.

(Conclusicns of Law, T 5-10.)

This Board is bound by the factual findings in the Department’s decision so long
as those fiﬁdings are supported by substantial evidence. The standard of review is as
folldws:

We cannot interpose our independent judgment on the evidence, and we
must accept as conclusive the Department’s findings of fact. [Citations.]
We must indulge in all legitimate inferences in support of the
Department’s determination. Neither the Board nor [an appellate] court

i
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may reweigh the evidence or exercise independent judgment to overturn

the Department’s factual findings to reach a contrary, although perhaps

equally reasonable, result. [Citations.] The function of an appellate board

or Court of Appeal is not to supplant the trial court as the forum for

consideration of the facts and assessing the credibility of witnesses or to

substitute its discretion for that of the trial court. An appellate body

reviews for error guided by applicable standards of review.

(Dept. of Alcoholic Bev. Conirol v. Alcoholic Bev. Controrf Appeals Bd. (Masani) (2004)
118 Cal. App.4th 1429, 1437 [13 Cal.Rptr.3d 8286].)

Appellant maintains the- Department cobbled together portions of testimony and
pieces bf the video evidence to establish that a proper face-to-face identification of the
clerk took place. It contends that the video actually contradicts portions of the decoy’s
testimony. (App.Op.Br. atp. 5.)

Prior to the initial Appeals Board hearing, only an unreadable copy of Exhibit L-2
was available, so the Board had not seen the video evidence at the time of the April
hearing. The mattef was put over for continued deliberation during closed session after
the May hearing, and the Department supplied a readable copy of Exhibit L-2.

We have viewed the video evidence several times, and see no contradiction
between the ALJ's fihdings and the limited video evidence—which shows only a small
portion of the face-to-face identification procedure, with the majority of the procedure
taking place off-camera. Furthermore, the decoy’s testimony supports a finding that a
proper face-to-face identification occurred, and it is the province of the ALJ, as trier of
fact, to make determinations as to withess credibility. (Lorimore v. State Personne!
Board (1965) 232 Cal.App.2d 183, 189 [42 Cal.Rptr. 640]; Brice v Dept. of Alcoholic
Bev. Control (1957) 1563 Cal.App.2d 315, 323 [314 P.2d 807].) The Appeals Board will
not Interfere with those credibility determinations in the absence of a clear showing of

an abuse of discretion. The ALJ here found the decoy’s testimony to be credible, as
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reflected in the findings and conclusions in the decision, and the Board may not re-
weigh the evidence to reach a contrary conclusion.

Appellant also contends the ALJ erroneously failed to consider evidence that
supported the existence of a language barrier, and that the clerk did not understand
what was happening. (App.Op.Br. at pp. 8-2.) It maintains that the fact that the clerk
and officer were using hand gestures as well as language to communicate, indicates
that a language barrier existed.

The ALJ admittedly erred, in Conclusions of Law, I 10, when he said, “Huang Is
observed extensively interacting with an African-American appearing customer prior to
the purchase by Reese.” He appears to have gotten the sequence of events out of
order, but we do not believe this rises to the level of reversible error. The conversation
which demonstrated the clerk’s ability to speak English actually occurred while the
decoy and officers were waiting for the clerk to finish up with a customer before they
confronted her with the fact of the sale, as properly described in Findings of Fact, §10:

10. Reese and the officers positioned themselves directly next to the

bagging area where Huang was working. (Exhibit L-2) Huang was in the

process of ringing up another customer when Reese and the officers

positioned themselves next to her register area. One of the officers

communicated to another employee and the manager that they were

conducting an investigation regarding the incident. This led the employee

to pass the information to Huang that the officers wanted to speak with

her. Huang glanced at Reese and the officers after she was told this.

The other employee also turned off the light to Huang’s register so that

the customers knew the lane was closed. After she finished interacting

with the last customer, an elderly woman who appeared to be African-

American, Huang stepped out from her register area and walked up to the

officers and Reese. (Exhibit L-2)

In other words, the clerk held a conversation at the cash register with an African-
American wemen. And, as the ALJ observes, It can be reascnably inferred that these

interactions did not eccur in Cantonese.” (Concl. of Law, f 10.) Just because the ALJ
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refers to a mistaken point in time at which the conversation occurred does erase the
fabt that a conversation took place between this clerk and another individual which was
obviously in English. The fanguage barrier defense must fail.

The Board is prohibited from reweighing the evidence or exercising its
independent judgment to overturn the Department’s factual findiﬁgs to reach a contrary,
although perhaps equally reasonable, result. (Masani, supra.) Looking at the entire
identification procedure—including the dgcoy pointing out the clerk to the poli_ce, the
decoy accompanying the police officer to the counter, the officer informing the clerk she
had sold beer to the minor at his side, and the clerk and decoy being photographed
together—the clerk knew, or reasonably should have known, that she was being
identified as the persen who sold alcohol to a minor. As in CVS, the clerk here
*had ample oppertunity to observe the miner and to object to any perceived
misidentification.” (CVS, supra, at p. 547.) The face-to-face identification in this matter
fully complies with rule 141(b)(5).

ORDER
The decision of the Department is affirmed.?
BAXTER RICE, CHAIRMAN
PETER J. RODDY, MEMBER
JUAN PEDRO GAFFNEY RIVERA, MEMBER

ALCOHOLIC BEVERAGE CONTROL
APPEALS BOARD

This final order is filed in accordance with Business and Professions Code
section 23088, and shall become effective 30 days following the date of the filing of this
order as provided by section 23090.7 of said code.

Any party, before this final order becomes effective, may apply to the appropriate
court of appeal, or the California Supreme Court, for a writ of review of this final order in
accordance with Business and Professions Code section 23090 et seq.
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CERTIFICATE OF DECISION
OFF-SALE GENERAL - LICENSE

Respondent(s)/Licensee(s) J
Under the Alcoholic Beverage Control Act

It is hereby certified that, having reviewed the findings of fact, determination of issues, and recommendation in
the attached proposed decision, the Department of Alcoholic Beverage Control adopted said proposed decision
as its decision in the case on January 3, 2017. Pursuant to Government Code section 11519, this decision shall
become effective 30 days after it is delivered or mailed.

Any party may petition for reconsideration of this decision. Pursuant to Government Code section 11521(a), the -
Department’s power to order reconsideration expires 30 days after the delivery or mailing of this decision, or if
an earlier effective date is stated above, upon such earlier effective date of the decision.

Any appeal of this decision must be made in accordance with Business and Professions Code sections 23080-
'23089. For further information, call the Alcoholic Beverage Control Appeals Board at (916) 445-4005, or mail
~your written appeal to the Alcoholic Beverage Control Appeals Board, 300 Capitol Mall, Suite 1245, j
Sacramento, CA 95814. .

On or after February 21, 2017, a represéntative of the Department will contact you to arrange
to pick-up the license certificate.
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PROPOSED DECISION

Qff-Sale Genera1 License .

Administrative Law Judge Alberto Roldan, Administrative Hearing Office, Department
of Alcoholic Beverage Control, heard this matter at Sacramento, California, on October

19, 2016.

Sean Klein, Attorney, represented the Department of Alcoholic Beverage Control
(Department).

Bruce Evans, Attofnéy, represented Respondent SF Sacramento, Inc.

The Department seeks to discipline the Respondent’s license on the grounds that, onor .
about April 28, 2016 the Respondent, through their agent or employee, Yuying Huang,
sold, furnished, or gave alcoholic beverages to Michael Reese, an individual under the
age of 21 in violation of Business and Professions Code section 25658(a).! (Exhibit D-1.)

Oral evidence, documentary evidence, and evidence by oral stipulation on the record was
received at the hearing. The matter was argued and submitted for decision on Octoberl19,

2016.
FINDINGS OF FACT

1. The Department filed the accusation on June 29, 2016.

I All statutory references are to the Business and Professions Code unless otherwise noted.
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2. On December 20, 2004 the Department issued a type 21, off-sale general license to the
Réspondent for the above-described location (the Licensed Premises).

3. There is no record of prior departmental discipline against the Respondent’s license.

4. Michael Reese (Reese) was born on March 15, 1997 and was 19 years old at the time
of the incident. On that date, Reese served as a minor decoy in a one day operation
conducted by the Sacramento Police Department (SPD) in conjunction with the
Department at a series of locations.

5. Reese appeared and testified at the hearing. On April 28, 2016 his appearance was as

depicted in a photograph of him that was taken during the operation (Exhibit D-2) where
he was wearing a Santa Cruz logoed, grey, hooded top over a tee shirt and dark trousers,

His hood was down and he had short, dark brown hair combed to the side. He was clean

shaven. Reese was 5°7” and 150-160 pounds at the time of the operation. His appearance
at the hearing was essentially the same as his appearance on the date of the decoy

operation,

6. On April 28, 2016, Reese entered the Licensed Premises in furtherance of the
operation. Reese went to the cooler area and selected a 6-pack of Coronitas beer, which
he then took to one of the checkout lines. He set the beer down on the conveyer to the
register and waited to be checked out. The beer was the only item Reese presented for

purchase.

7. A clerk, later identified as Yuying Huang (Huang), was working at that register. In
English, Huang asked to see Reese’s identification as she started to ring up the beer ,
purchase by scanning the beer. Reese handed his California Driver’s License (Exhibit D-
3) to Huang. Reese’s license was the portrait type that had the red bar under the date of
birth that specifically said he would not be 21 until 2018 and a blue bar that said he

* turned 18 in 2015. Huang took possession of and looked at the license after it was handed

to her by Reese.

8. Despite the information on the face of the license, Huang made no comments
regarding Reese’s age or appearance before she handed the identification back to Reese.
Huang spoke to Reese in English and told him the cost of the beer. She completed the
sale after Reese gave her cash to pay for the 6-pack. Reese received change from Huang.
Reesc then exited the Licensed Premises with the 6-pack. At no point during the
transaction did Huang ask about or comment about Reese’s age or appearance.

9. Reese spoke with SPD Officer Yul Alameda (Alameda) and a Department agent about
what occurred. Reese then immediately re-entered with the SPD officer and the agent. He
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continued to hold the 6-pack. Reese pointed out the clerk who had sold the alcohol to him
to the law enforcement officers from within 50 feet of her as they approached her register
from the front of the Licensed Premises through the bagging area.

" 10. Reese and the officers positioned themselves directly next to the bagging area where
Huang was working. (Exhibit 1-2) Huang was in the process of ringing up another
customer when Reese and the officers positioned themselves next to her register area.
One of the officers communicated to another employee and the manager that they were
conducting an investigation regarding the incident. This led the employee to pass the
information to Huang that the officers wanted to speak with her. Huang glanced at Reese
and the officers after she was told this. The other employee also turned off the light to
Huang’s register so that customers knew the lane was closed. After she finished
interacting with the last customer, an elderly woman who appeared to be African-
American, Huang stepped out from her register area and walked up to the officers and

Reese. (Exhibit 1-2)

11. Alameda identified himself and he was displaying his badge as Huang walked up.
He explained that Huang had sold beer to a minor. As he did this, Alameda gestured
towards Reese while Huang was looking at him. At this point, Huang and Reese were
directly facing each other and were no more than three feet apart. Huang made a gesture
as if checking an identification she was holding during this interaction. (Exhibit I.-2)

12. During the investigation and while Huang was present, Reese was asked to identify
the person who sold him the beer. Reese gestured at Huang and said that “she is the one
who sold me the beer.” The latter part of the investigation was moved fo an area away
from the register where the sale was made. Before moving from the register area,
Alameda had Huang retrieve what appeared to be her purse.

13. Reese accompanied Huang and the officers to the area away from the registers.
While at this location, Reese posed for a picture standing directly next to Huang while
holding up his license and the 6-pack he had purchased from Huang. Alameda directed
questions and instructions to Huang during the investigation in English and Huang either
responded to the questions or followed the instructions given. Huang was issued a
citation and read her Miranda rights. For the first time, she indicated to Alameda that she

-did not speak English and asked for a translator. Prior to this, Alameda had interacted
with Huang for 5-8 minutes without this concern being raised by Huang.

14. Reese learned of the decoy program through family members involved in law
enforcement. His training from the Department agents consisted of being informally
briefed regarding the decoy program. This incident occurred during the second decoy

operation he worked.
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15. Reese appeared his chronological age at the time of the decoy operation. Based on
his overall appearance, i.e., his physical appearance, clothing, poise, demeanor, maturity,
and mannerisms shown at the hearing, and his appearance and conduct in front of Huang -
at the Licensed Premises on April 28, 2016, Reese displayed the appearance which could
generally be expected of a person less than 21 years of age during the interactions with

Huang,

16. Huang testified in this matter. Her testimony was given through a certified Cantonese
interpreter. Despite the use of the Cantonese interpreter, on 2 number of occasions,
Huang’s phrased responses to questions incorporated responses that were in whole or in
part in the English language. Huang has lived in the United States for close to 10 years
and had worked at the Licensed Premises for over two years as a cashier. Her typical
shifts during this period amounted to approximately 37 hours a week.

17. Except as set forth in this decision, all other allegatmns in the accusation and all
other contentions of the parties lack ment

CONCLUSIONS OF LAW

1. Article XX, section 22 of the California Constitution and section 24200(a) provide
that a license to sell alcoholic beverages may be suspended or revoked if contmuanon of
the license would be contrary to public welfare or morals.

2. Section 24200(b) provides that a licensee’s violation, or causing or permitting of a
violation, of any penal provision of California law prohibiting or regulating the sale of
alcoholic beverages is also a basis for the suspension or revocation of the license.

3. Section 25658(a) provides that every person who sells, furnishes, gives, or causes {o
be sold, furnished, or given away, any alcoholic beverage to any person under the age of

21 years is guilty of a misdemeanor.

4. Cause for suspension or revocation of the Respondent’s license exists under Article
XX, section 22 of the California State Constitution and sections 24200(a) and (b) on the
basis that on April 28, 2016 the Respondent’s clerk, Yuying Huang, inside the Licensed
Premises, sold an alcoholic beverage to Michael Reese, a person under the age of 21, in
violation of Business and Professions Code section 25658(a). (Findings of Fact 11 4-15.)
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5. The Respondent argued that the decoy operation at the Licensed Premises failed to
comply with rule 141% and, therefore, the accusation should be dismissed pursuant to rule
141(c). Specifically, the Respondent argued that the circumstances of the face to face
identification did not comply with rule 141(b)(5). The Respondent relied on a short, .
soundless video of the register area to assert that the Decoy did not make a compliant
face to face identification. The Respondent also asserted, through testimony by Huang
and a co-worker, that a language barrier prevented the clerk from understanding what was

occurring.

6. The Department argued that the identification was proper since (1) the Decoy testified
that he made a face to Tace identification prior to the issuance of the citation as required
by the rule and (2) the Respondent’s clerk, Yuying Huang did not suffer from a language
barrier that prevented her from understanding the investigation.

7. Acapulco Restaurants, Inc. v. Alcoholic Beverage Control Appeals Board (1998) 67

" Cal.App.4th 575 was cited as controlling by the Respondent. In Acapulco, the court held '
that the Department must sirictly adhere to the requirements of rule 141. Since the decoy
had not identified the seller at all in that case, the Acapulco court declined to decide what
would constitute a compliant face-to-face identification. Without ruling on the matter, the
court approvingly cited the Petitioner’s brief for the proposition that the face-to-face |
identification is intended to give the seller an opportunity to see the decoy and weigh
whether the person displayed the appearance generally to be expected of someone under

the age of 21.

8. This dicta was taken up by the court in Department of Alcoholic Beverage Control v.
Alcoholic Beverage Control Appeals Board (2003) 109 Cal.App.4th 1687 (Keller) and
was central to the decision in that matter, In Keller, the court expressly held that the
purpose of rule 141(b)(5) was to provide theé seller with the opportunity to come face-to-
face with the decoy soon after the sale. The circumstances of this case match more
closely the Keller matier since there were steps taken to facilitate 2 face to face
identification and communicate to the seller that Reese was the decoy. '

'9. Here, Reese testified that he initially pointed out Huang as they were walking up to
her register and that be later pointed out Huang as the seller in her presence. This alone
would have been insufficient since Huang was interacting with customers at this time.
However, Reese continued to interact with Huang during the investigation including
standing both in front and next to her after she was put on notice of the investigation.
Alameda had Huang stand directly facing Reese (who was still holding the 6-pack) when
he explained why the officers were talking with her. It is unclear if Reese is saying

2 All rules referred to herein are contained in title 4 of the California Code of Regﬁlatiohs unless
otherwise noted. '
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anything as they are standing facing each other since there was no audio to the video
introduced by the Respondent. Huang, at this point, gestures as if reading an
identification which strongly inferred that she understood what was happening and the
implications of her interaction with Reese. There was an extensive interaction with the
decoy and officers that took place, off camera, subsequent to the video captured at the -
register and prior to the issuance of the citation. This interaction included having Huang
photographed next to Reese while Reese was holding up his identification and the 6-pack.
Given this, there was a sufficient evidence of compliance with the requirements of rule

141(b)(5). (Findings of Fact § 12-13.)

10. There is no credible evidence supporting the assertion by the Respondent that a
language barrier was a factor regarding compliance with the requirements of rule
141(b)(5). Reese interacted with Huang in English, as did the officers, until she was read
-Miranda warnings. Huang is observed extensively interacting with an African-American
~appearing customer prior to the purchase by Reese. It can be reasonably inferred that
these interactions did not occur in Cantonese. Huang appears to understand English
initially upon contacting the officers when she gestures as if reading an identification
moments into her interaction with Alameda. Alameda testified credibly that Huang
appeared to understand questions and instructions. Huang is seen appeating to respond to
an English-language instruction to retrieve her identification before leaving the register.
Huang repeatedly used English phrases even when speaking through the Cantonese
interpreter. She has lived in the United Stated for almost 10 years and has worked
regularly as a cashier for the last two years, (Findings of Fact ¥ 12-13.) Given the totality
of this evidence, Huang’s assertion that she did not understand the officers and was
unable to comprehend what was going on is found not credible. Given this, it is
unnecessary to weigh the issue as to whether the officers had a duty, pursuant to rule
141(b)(5), to ensure that the alleged seller understood the face to face identification.

PENALTY

The Department recommended that the Respondent’s license be suspended for 15 days
which is the standard penalty for a violation. The Respondent has not been previously
disciplined during the approximately 12 year period they have been operating the
Licensed Premises. Given the substantial prior period without prior discipline, it is an
appropriate factor in mitigation. There appear to be no factors in aggravation applicable
to this violation. The penalty recommended herein complies with rule 144,
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ORDER

The Respondents’ off-sale general license is hereby suspended for a period of 15 days,
with execution of 10 days of the suspension stayed upon the condition that no subsequent
final determination be made, after hearing or upon stipulation and waiver, that cause for
disciplinary action occurred within one year from the effective date of this decision; that
should such determination be made, the Director of the Department of Alcoholic '
Beverage Control may, in the Director’s discretion and without further hearing, vacate
this stay order and reimpose the stayed penalty; and that should no such determination be

made, the stay shall become permanent.
Dated; October 31, 2016

AT Yy

Alberto Roldan
Administrative Law Judge

A dopt

¥ Non-Adopt:




